IN THE COURT OF APPEALS OF TENNESSEE
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) JUDGE
MOUNTAI N EMPI RE O L COMPANY )
and CHARLES MORRI S, ) AFFI RVED
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DAVI D W BLANKENSHI P, Ki ngsport, for Plaintiff-Appellant.
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OP1 NI ON

Franks. J.

In this action for damages all egi ng sexual
discrimnation in violation of the Tennessee Hunman Ri ghts Act,
T.C. A 84-21-101, et seq., the Trial Judge determ ned that the
statute of limtations had run, and dism ssed the action.
Plaintiff has appeal ed.

Plaintiff was enpl oyed as a manager of an Enpire GOl
store from 1982 to 1991. Her |ast day of enploynent was

January 18, 1991. On April 8, 1991, she filed charges with



t he Tennessee Human Ri ghts Conm ssion (THRC) all eging sexual
harassnment and di scrimnation in violation of the Tennessee
Human Rights Act (THRA). On August 21, 1992, she requested a
Right to Sue letter fromthe Conm ssion, and received such
letter on Cctober 2, 1992. She filed this action on Decenber
30, 1992.

The Trial Court found that inappropriate sexua
advances were nade towards plaintiff and that the advances
inferred or expressed that she could benefit economcally if
she cooperated. The Court concluded plaintiff term nated her
enpl oynment because she was offered fewer hours and not offered
a managenent position that was avail able. However, the Court
di d not award danages because he determ ned the action was not
filed wwthin the requisite statute of |imtations.

The Act was anended in 1992 to provide a statute of
[imtations period, running one year fromthe tinme the
discrimnatory practice ceased. T.C A 84-21-311'. The
anmended limtations period becane effective on May 22, 1992,
and it is argued that it does apply retroactively to her case
on the authority of Shell v. State of Tennessee, 893 S. W 2d
416 (Tenn. 1995). Assuming the statute was applicable by its
ternms, the statute began running at the tine the alleged
di scrimnatory practices ceased, and further assum ng, w thout
deciding, plaintiff’s action did not accrue until her hours

were cut and she was passed over for a position in January of

1 4-21-311 Additional renedies preserved . . . (d) A civil cause of

action under this section shall be filed in chancery court or circuit
court within one (1) year after the alleged discrimnatory practice
ceases, and any such action shall supersede any conpl aint or hearing
bef ore the comm ssion concerning the same al |l eged viol ati ons, and any
such admi nistrative action shall be closed upon such filing.
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1991, her action was not tinely filed. She urges, however,
that the limtations period should be equitably tolled because
she tinely filed with the THRC, and the Comm ssion itself did
not conply with the tinme constraints set forth in the Act,
through no fault of her own. She argues that since the claim
was out of her control for nore than ei ghteen nonths, the
[imtations period should be suspended, relying on Brown v.
Crowe, 963 F.2d 895 (6th Cir. 1992).

Plaintiff-s argunment fails, because her claimwas
not beyond her control.? The THRA provides for her situation,
stati ng:

If the conm ssion has failed to schedule a hearing

in accordance with 84-21-304 or has failed to issue

an order within one hundred eighty (180) days after
the conplaint is filed, the conplainant, respondent
or an intervenor may petition the chancery court in

a county in which the alleged discrimnatory

practice set forth in the conplaint occurs or in

whi ch the petitioner resides or has the petitioner’s

princi pal place of business for an order directing

t he conmmi ssion to take such action .

T.C. A 84-21-307(c).

Accordingly, as the Act nakes provisions for the
circunstances surrounding plaintiff’s claim equitable tolling
I's not appropriate.

W affirmthe judgnment of the Trial Court in finding
that the action was barred by T.C. A §28-1-104.°

The costs of the appeal are assessed to appell ant,

and the cause renmanded.

’The equi table maxim ?Equity Aids the Vigilant? is applicable. Gibson's
Suits in Chancery, 4Ed. 849.

328-3-104 Personal tort actions. -- (a) The followi ng actions shall be
commenced within one (1) year after the cause of action accrued .

(3) Civil actions for compensatory or punitive damages, or both, brought
under the federal civil rights statutes.



Her schel P. Franks, J.

CONCUR:

Houston M Goddard, P.J.

Don T. McMurray, J.



